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Michael works with clients throughout the country in connection with their trust
and estate planning.

Michael’s practice focuses on how clients can achieve estate planning and tax benefits through the use
of Delaware trusts. Michael routinely works with clients across the country to transfer the situs of trusts
to Delaware and to modify those trusts to take advantage of Delaware’s favorable trust law.

Michael's practice is unique in that although he does work with clients locally to assist them in the
construction of their estate plans he spends the majority of his time working with high net worth clients
throughout the country, their advisors, and attorneys to assist them with Delaware-centric trust and
estate planning. Michael advises his clients on complex federal wealth transfer techniques that can be
accomplished through the use of Delaware trusts. Michael also assists clients throughout the country in
connection with income tax planning through the use of Delaware trusts including Qualified Small
Business Stock planning and state income tax planning.

Michael is recognized as one of the preeminent estate planning attorneys in the country. He is ranked
by Chambers and Partners among the top attorneys in Delaware for Private Wealth Law. He is a fellow
of the American College of Trust and Estate Counsel, a national organization of peer-selected lawyers
and law professors who are at the top of their profession and committed to maintaining excellence in
the field of trust and estate law. Michael routinely speaks at the top estate planning conferences and
events throughout the country on trust and estate planning topics.
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INTRODUCTION




Why Do Clients Want to Modernize Trusts
and Typical Changes Made to Trusts

A. Beneficial Provisions no Longer Work
= Family Changes
= Changes in Beneficiary’s Life

B. Outdated Administrative Provisions
= Fiduciaries
= Other Administrative Updates

C. Outdated Tax Planning
= |ncome Tax
= GST & Estate Tax

D. Other Reasons Why Trusts Become Stale
= Changes inthe Law
= Drafting Errors




Strategies to Modernize and Modify Trusts

A. Nonjudicial Settlement Agreements and Nonjudicial Modifications
= Qverview of Modification
= Modification Under the Uniform Trust Code
= Judicial Modifications

B. Decanting
= Overview of Decanting
= Requirements for Use of Decanting Statute

C. Merger
= Qverview of Merger
= Requirements for Use of Merger Statute

D. Division

E. Reformation
= Qverview of Reformation
= Requirements for Reformation




Protecting the Fiduciary in Trust Modifications

A. Statute of Limitations
= Time Period
= Information Required to Trigger Statute
= Virtual Representation

B. Release Agreements
= Consent, Release and Indemnity Agreements
= Tax Concerns

C. Judicial Actions
=  Petition for Instruction
= Judicial Accounting




Potential Tax Consequences of Modernizing
and Modifying Trusts

A. Overview of IRS Action

B. Income Tax Considerations
« Grantor Trust Issues
« Identity of the Settlor of the Second Trust
« DNI and Transfer Tax Attributed
 Recognition of Gain

C. Gift and Estate Tax Considerations
* Beneficiary’s Consent to Decanting
» Trustee/Beneficiary
 Marital Deduction Trusts
 Estate Tax
« The Delaware Tax Trap




Potential Tax Consequences of Modernizing
and Modifying Trusts

D. GST Tax Considerations

GST Exempt Status of a Trust

Decanting as the Exercise of a Limited Power of Appointment

The “Discretionary Distribution” Safe Harbor for Grandfathered Trusts
The “Trust Modification” Safe Harbor for Grandfathered Trusts
Non-Grandfathered Trusts

Effect of Loss of GST Exempt Status



CONCLUSION AND QUESTIONS
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